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His Grace John Duke of Roxburghe, ArrzlLAxr. 


Chriſtian Kerr of Chatto, Charles Kerr, Eſq; 
her Huſband, and Captain William Elliot Re —— 


The RESrONDENTSs CASE. 


O BERT Earl of Roxburgh (after the Deceaſe of his only Son Harry Lord Kerr without Iſſue Male) 
by Deed of Entail ſettled all his real Eſtate (which was ſubje& to the Debts of the ſaid Lord Kerr) 
upon Sir William Drummond, youngeſt Son of the Earl of Perth, on Condition he ſhould marry Jane 
the Eldeſt Daughter of the faid Lord Kerr, and upon the Iſſue Male of that Marriage, with divers Re- 

a mainders over, under ſeveral prohibitory and irritant Clauſes; particularly, That if any of the Heirs of 

Entail ſhould ſell or aleniate any part of the Eſtate, whereby the ſame ſhould be evicted or carried off, ſuch Heir of 
Entail, and the Iſſue of his Body, ſhould forfeit all Right and Title to the Eſtate, and the fame ſhould deſcend 
to and devolve upon the next Heir in Remainder——But ſubje& to a Proviſo or Power to the ſeveral Heirs of Entail, 
to Charge and Burthen the Eſtate with whatſoever Debts he the ſaid Earl Robert ſhould owe at the Time of his 
Death——The Words in the Settlement giving this Power are theſe: Nec non Reſervando Poteſtatem ante dictis Heredi- 
bus -dictum Statum & Patrimonium cum quibuſtunque Summis Monetæ vel Debitis Debendis per preſutum Robertum Comi- 
tem de Roxburgh tempore ſuit Deceſſus, que per ejus Bona Mobilia, non folventur modo Preſcripto per illum in Noviſſima ejus 
Voluntate, ONnERANDI. 

EARL Robert died about the Year 1650; whereupon the faid Sir William Drummond intermarrying with Jane, 
Lord Kerr's eldeſt Daughter, agreeable to the faid Deed of Entail, ſucceeded to the ſaid Eſtate and Earldom of 
Roxburgh, and from the Iflue of that Marriage the Appellant is lineally deſcended. 

THE Debts of the ſaid Earl Robert were ſo conſiderable, that he was ſcarce able in his Life Time, even with the 
Aſſiſtance of his Friends, to keep his Creditors from bringing Actions for the Recovery of their reſpective Debts; a- 
mongſt thoſe Friends Andrew Kerr of Chatto (Anceſtor of the Reſpondent Chriſtian) was the moſt active, and contri- 
buted greatly to the Preſervation of the Eſtate, having ſtood bound as Surety at Earl Roberts Death for Debts of the 
ſaid Earl in no leſs a Sum than 160,000 Marks— But when Earl //i//iam came to the Poſſeſſion of the ſaid Eſtate, the 
Creditors preſſing for Payment of their Debts, there was a Neceflity of purſuing the Power given by the faid Deed of 
Entail to charge the Eſtate with theſe Debts; and accordingly | 

By a PRorER WapseTT or Indenture of Mortgage of this Date made between the ſaid William Earl of Roxburgh, 
and John Scott of Langſhaw, one of Earl Robert's Creditors, Reciting two Bonds, one dated the 34 of June 1642, 
from Earl Robert and Harry Lord Kerr his Son as Principals, and the aforeſaid Andrew Kerr and others as Sureties, 
to William Murray of Langſharmiſtoun for 15,000 Marks; the other Bond dated the laſt Day of February 1644, from 
the ſaid Earl Robert as Principal, and the faid Andrew Kerr and others as Sureties, to Sir William Scott of Clarkingtoun 
for 7000 Marks; and that the ſaid two Bonds were aſſigned to the faid Joh Score, and that the ſaid two principal 
Sums making together 22,000 Marks, were juſtly due and owing——And alſo reciting, That the ſaid Earl William 
was willing the fame ſhould be further ſecured agreeable to the Power reſerved to him by the faid Settlement. 
The ſaid Earl William, in Corroboration of the ſaid Bonds and Aſſignments thereof, Wadſetted and conveyed in 
Mortgage to the faid John Scott, his Heirs and Aſſigneys, the Lands of Ormiſtoun and other Lands, Subject to a Pro- 
viſo of Redemption on Payment of the ſaid 22,000 Marks, as therein mentioned——And Livery of Seizin of the ſaid 
mortgaged Premiſſes was afterwards made to the ſaid Fohn Scott. 

N. B. By the Nature of theſe Rights in Scotland, called Proper Wadſetts, the Mortgagee is put into the imme- 
diate Poſſeſſion of the Premiſſes, and takes the Rents and Profits thereof, whether more or leſs, in Lien and 
Satigſaction of Intereſt, without being ſubjeft to any Account. 

THE ſaid John Scott, aſſigned the ſaid Proper Wadſett unto William Kerr, then an Infant, Son of the ſaid An- 
drew Kerr of Chatto, 

BY another PROPER WansxtTT or Indenture of Mortgage of this Date, made between the faid Milliam Earl of 
Rexburgh and the ſaid Andrew Kerr, for himſelf and in the Name of his ſaid Infant Son WVilliam Kerr, Reciting, That 
the ſaid Andrew Kerr was intitled to the ſeveral Sums therein particularly mentioned, and the Securities for the ſame, 
amounting to 26,500 Marks, due from the ſaid Earl Robert at his Death: And that the ſaid Earl William was not in a 
Condition to pay off the ſame, but by the Wadſett of the Lands after mentioned The ſaid Earl William, as a further 
Security for the ſaid Debts, conveyed the Lands of Cuthbertſbope, together with other Lands therein mentioned, to the 
ſaid Andrew Kerr for Life, with Remainder to the ſaid William Kerr his Son in Fee Subject to a Proviſo of Redem- 
tion on Payment of the ſaid 26,500 Marks at Vit ſunday 1671, or at any Time after on ſixty Days Premonition—— 

BY a Contract in Writing (called a Bond of Erk) of this Date, made between the ſaid William Earl of Rox- 
burgh, and the ſaid Andrew Kerr, for himſelf and his ſaid Infant Son William Kerr — Reciting the ſaid two Wadſetts 
or Mortgages; and alſo that the ſaid Andrew Kerr ſtood bound as Surety for Debts of Earl Robert to the ſeveral Per- 

lons in the ſaid Deed named, in the ſeveral Sums therein particularly mentioned, amounting to 22,500 Marks : 
And ſurther Reciting, That the ſaid Andrew Kerr, by Bond dated the 4th of January 1654-5, entered into by him 
and the ſaid Earl William to Sir William Scott of Clarkingtoun, ſtood bound as Surety for the ſaid Earl William in $000 
Marks, which was borrowed to pay 3000 Marks due to Sir Alexander Carnagie by a Bond from the ſaid Harry Lord 
Kerr dated the 7th of September 1641, and 2000 Marks due to Grerge Murray by a Bond from the ſaid Lord Kerr 
dated the laſt Day of November 1638, which two Bonds were aſſigned to the ſaid Andrew Kerr, for his Relief of the 
laid 5c00 Marks borrowed from the ſaid Sir William Scott: And alſo Reciting, That the ſaid Andrew Kerr being 
willing to undertake the Payment of the faid Principal Sums, amounting to 27,500 Marks, with Intereſt from Whit- 
ſunday 1658, upon Condition that the ſame ſhould be repaid to him and his ſaid Son, with Intereſt in Time coming, 
in Manner therein mentioned, or elſe ſhould be Eiked and added to the Reverſions of the ſaid Wadſett Lands—— The 
ſaid Andrew Kerr covenanted to procure from the ſaid ſeveral Perſons ſufficient Aſſignations of the ſaid Bonds in 
favours of himſelf in Life-Rent, and his Son in Fee, againſt Vhitſunday 1660; and to Relieve and Indempnify the 
ſaid Earl William from all Payment of the ſaid Principal Sums and Intereſt from 7/hit/unday 1658, and alſo to pro- 
cure a Diſcharge to the ſaid Earl William of the ſaid Bond of 5000 Marks entered into by him and the ſaid Andrew 
Kerr to the ſaid Sir William Scott as aforeſaid In Conſideration whereof, the ſaid Earl William covenanted to pay 
the ſaid Andrew Kerr, or William Kerr his Son, the faid 27,500 Marks at Whitſunday 1659, with Intereſt from I hit. 
funday 165 8, And for their further Security Eited or charged the Lands included in both the ſaid Wadſetts, and 


the Reverſion and Equity of Redemption, with the Payment thereof accordingly———And by the ſaid Deed the ſaid 
Andrew Kerr releaſed all Manner of Execution, Perſonal or Real, for Payment of the faid 27,500 Marks, orher 
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ſaw for 22,000 Marks, wherein mention is made of a Bond due by Earl Robert to Sir William Scott for 5000 Marks, 
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THE faid Andrew Kerr, purſuant to his ſaid Covenant, paid the faid 27,500 Marks to the ſeveral Perſons to who 
the ſame were due, and procured a Diſcharge to Earl William of his ſaid Bond of 5000 Marks, and ſoon after d — 
leaving the ſaid William Kerr his Son an Infant, who in 1665 obtained a Charter from the Crown of the Lands — 
tained in both the aforeſaid Wadſetts, and Livery of Seiſin was afterwards made to them thereon. 

T HE Payment of theſe Debts prevented a Multiplicity of expenſive Suits againſt the ſaid Earl William, which, if brought 
would hove carried off great Part of the eutailed Eſtate, | , 

THE faid Earl William not having paid any Part of the faid 27,500 Marks, or Intereſt, the Curator; of the ſaid 
William Kerr, during his Minority, obtained a Decree of Appriſing or Adjudication of the Premiſſes contained in the 
ſaid two Wadſetts, for Payment of the Monies due according to the ſaid Bond of EI. By virtae of which De- 
cree of Appriſing, the Equity of Redemption of the ſaid Lands became abſolutely forecloſed, if the Money was not paid 
within ten Years next after the Date of the ſaid Appriſing, which Term is called the Legal. | 

THAT the Money not being paid within the faid Term or Legal, the abſolute Property of the ſaid Lands (by the 
Law of Scotland) became veſted Irredeemably in the ſaid William Kerr and his Heirs, and accordingly he and thoſe claim. 
ing under him have ever fince (being near fourſctore Tears) continued in the quiet and uninterrupted Poſſeſſion of the (aig 
Lands, as the abſolute Owners thereof; and in Conſideration of the undoubted Security of this Title, great Part ; 
the ſaid Eſtates hath been ſold, and other Part thereofmortgaged for conſiderable Sums of Money, which (were the fame 
to be unravelled and impeached at this Diſtance of Time) would occafion great Confuſion and Miſchief to thoſe that en- 
joy ſuch Eſtates, who were fair Purchaſers for valuable Conſiderations, or derive and poſſeſs the ſame from and under 
ſuch, 

THE faid William Kerr, ſettled the Lands included in both the ſaid Wadſetts, together with his other Lands in ſuch 
Manner, that ſo much of them as ſhould not be ſold by him in his Life-time, ſhould after his Deceaſe, go to and be 
veſted in Robert Kerr his Son, and the Heirs Male of his Body, with Remainder to his Daughter the Reſpondent Chri- 

ian and the Heirs Male of her Body, with other Remainders over. 

THE faid Milliam Kerr, ſold and conveyed the ſaid Lands of Ormiſtoun, for @ valuable and full Conſideration to 
IVilliam Elliot Eſq; and his Heirs, and Livery of Seiſin was duly given to the ſaid William Elliot, and he and thoſe 
claiming under him, have ever fince been in the Poſſeſſion thereof under the ſaid Title. | 

THE faid William Kerr dyed, upon whoſe Death ſuch Part of the ſaid Eſtate included in the ſaid Settlement, made 
by him in 1708 as was not ſold in his Life-time, became veſted in the Reſpondent Chriſtian by Virtue of the faid laſt 
mentioned Settlement, her Brother Robert having dyed in his Father's Life-time without Iſſue. 

AFTER the Reſpondent Chriſtian and her Anceſtors, and thoſe claiming under them, had by this Title been in the 
quiet Poſleſſion of the ſaid Lands of Ormiſtoun and Cuthbertſbope for ſo great a Number of Years, his Grace the Appellant | 
(tho' diſabled by the Deed of Entail to Claim under his Anceſtor Earl William if he had incurred a Forfeiture) thought _ 
fit 2 Heir of Entail, to bring an Action of Reduction before the Court of Seſſion in Scotland, againſt the Reſpondents 
and the faid Villiam Elliot fince deceas'd, and afterwards reviv'd againſt the Reſpondent Captain William Elliot his Son 
and Heir, — Thereby attempting to Impeach their reſpective Titles to the ſaid Lands, and to have the ſeyeral Deeds 
under which they claimed the ſame declared Void, or at leaſt that the Equity of Redemption ſtill ſubſiſted, and that the 
Lands ſhould belong to the Appellant, upon Payment of the Principal Sums and Intereſt that ſhould be truly found due, 
after deducting and allowing the Rents and Meſne Profits of the Eſtate that had been poſſeſſed by the ſaid Andrew Kerr 
and his Heirs — And for that Purpoſe Inſiſted | 

THAT Earl //illiam having only a limited Right to the Eſtate by Virtue of the ſaid Deed of Entail, to Charge the 
ſame with the Payment of the Grantor's Debts, he had no Power to make a proper Wadſett, becauſe by that Means 
he might have Wadſett or Mortgaged Lands of a conſiderable Value for a ſmall Sum. 

EARL William, had by the expreſs Words of the Entail, a Power to Burthen the Eſtate with the Debts of Earl Ro— 
dert the Entailer, and as he was not confined to any particular Form or Method of charging them, ſo he was at Liber- 
ty to Affect the Eſtate with any Sort of Mortgage or Burthen that the Forms of the Law allowed, and which the Credi- 
tors would accept of; and that of Proper Wadſetts was the moſt uſual Method of granting Securities at that Time. And 
however beneficial a Mortgage or Wadſett might be, the Earl or thoſe claiming under him had a Liberty upon Pay- 


ment of the Money to Redeem-—— And as the IIciis of Entail had a Power by the Settlement to Fe out (that is, to 

grant the Lands in Perpetuity to Perſons to hold them immediately of the Ggantor as their Over Lord) at the Rent the Are 

Eſtate then yielded, much more were they enabled by the Power reſerved to them of Burthening the Eſtate with the | the * 

Debts of the Entailer, to grant proper Wadſetts which were redeemable Securities. fo = 
THAT Earl William, having been by the Entail diſabled from doing any Deed by which the Eſtate might be Appri- » July 


zed, Adjudged or evicted from him, could not lawfully grant the Bond of Eit, upon which the Reverſion was Apprized 
as aforeſaid, and therefore the Bond of Ei and Apprizing following on it was void. 

IT was anſwered for the Reſpondens, That the Entail, after this diſabling Clauſt and by way of Exception from it, 
expreſsly gives Power to the ſucceeding Heirs of Entail to Burden or Charge the Eſtate with the Debts of the Grantor 
Thoſe Securities neceſſarily muſt contain an Obligation to pay, and that Obligation by the Force of the Law, muſt ne- 
ceſſarily produce proceſs of Apprizing Adjudication and other Methods for making their Demand effectual, &c. So that 
Earl Milliam, did nothing with Reſpect to the charging the Eſtate with Earl Robert's Debts, but what helawfully might 
do - And as Earl //illiam's Act was not contrary to the Limitations of the Entail, it was prudent and highly benefi- 
cial to his Sueceſſors — It muſt be admitted that Proceſs of Apprizing, might have gone upon every one of the Debts 
ſeverally, which compoſed the Groſs Sums contained in the Wadſetts or Bond of Ei#—— That each of thoſe Apprizings 
might have affected the whole Eſtate, and with the Accumulated Sums of Principal, Intereſt and Penalties (which upon 
an Apprizing are all made Principal and carry Intereſt) would become a Real Charge upon it, and if not redeem'd in ter 
Years, would carry the abſolute Property of the Lands — That both Earl William and Andrew Kerr were ſued for ſe- 
veral of Earl Robert's Debts, And therefore Earl William, to prevent a Multitude of expenhve Suits, prudently contrived 
to draw as many of theſe Debts as he could into one Hand, and to ſatisfy the Creditor, by granting a Wadſett pretty 
near equal in Value to the Debt owing; And to confine the Proceſs of ſuch Creditor to the Wadſetted Lands only; and 
it was an Act of Friendſhip in the ſaid Andrew Kerr, who was ſo large a Creditor, to accept of a Security in that 
Manner. 

THE Appellant next infiſted that 5000 Marks, Part of the 27,500 Marks contained in the Bond of E:4; was the 
Proper Debt of Earl William, and not of Harry Lord Kerr, tho” therein recited as ſuch. — For that tho” the Bond of 
Eik mentions a Bond of 5000 Marks granted by Earl Milliam and Chatto, to Sir William Scott for Mony that was applyed 
to purchaſe two Bonds granted by Harry Lord Kerr to Murray and Carnagy to that amount, which were a Charge on the 
entailed Eſtate, yet in Reality that Bond of 5000 Marks, was granted for Money employed to no ſuch Purpoſe, as might 
appear 1ſt, From the Date of the Aſſignment of theſe two Bonds of Lord Kerr's, which is in 1644, eleven Years 
before the Date of the 5000 Marks Bond, fo that the Money taken up on the laſt mentioned Bond could not have been 
employed in purchaſing an Aſſignment of a Date ſo long prior. 2dly. From the Wadſett Right granted to Scott of Lang- 


which had been diſcharg'd by Scott of Lang/haw, upon the Back of which Bond, there is an Indorſement (and as the 
Appellant alledges, in the Hand- writing of Sir Milliam $cot}) of the Tenor following, viz. 4 January, 1654. 7515 
Bond is ſatisfied to Sir William Scott, by retiring of his own Bond of 2000 Marks Reſtand by him to Andrew Kerr of Chat- 
to, and receiving a new Bond of the Earl of Roxburgh and Chatto, of 5000 Marks payable at Whitſunday 1655, —— 
Whence the Appellant concluded, That the 5000 Marks Bond having been given in Satisfaction in tantum, of that of 
7000 Marks, could not have been contracted to diſcharge the other Bonds of Lord Kerr. — And 3dly. The Appel- 
lant obſerved,” That in a Competition between the Son of Sir William Scott (to whom the ſaid Bond of 7000 Marks had 
been aſſigned) and the Executrix of the ſaid Sir William, for the ſaid 5000 Marks Bond, which the Son inſiſted fell un- 
der his Aſiznment, as having been Surrogat in place of the ſaid 7000 Marks Bond, the Commiſſioners for Adminiſtra- 
tion of Juſtice in Scotland under the Uſurpation, Decreed accordingly in Fa /our of the Son: Whence it was concluded, 


The Money borrowed upon it could not have been applied to diſcharge Lord K?rr's Bonds. THE 
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THE Reſpondents anſwer'd, Hint, The Date of the Affignment to Lord Kerr's Bonds can yield no Evidence at 
all, when they were purchaſed by the Reſpondents's Anceſtors. - It was the known Cuſtom of Scotland at that Time, 
and till altered by Statute in 1696, That Perſons took Bonds as well as Aſſignments in Blank, as to the Name of 
the Creditor or Aſſignee, purely to ſave the Trouble of multiplying Conveyances, and then delivered them over to 
any one that purchaſed them; and by delivering them, transferred the Property, without any written Aſſignment at 
all; nor were they ever filled up, until the Poſſeſſor intended to make uſe of them, to demand his Mone „or ſtare 
an Account; and then he filled up his own Name in the Blank, which might be done at any Diſtance of Months or 
Years after the Date of the Bond or Aſſignment: And therefore, in the Caſe in Queſtion, Lord Kerr's Bonds might 
have been originally aſſigned in Blan#, in the Year 1644, and might have paſſed through Fifty different Hands, before 
the Year 1655, that they were purchaſed as aforeſaid, and the Reſpondent's Anceſtor filled up his own Name, and 
kept them to ſupport the Tranſaction with Earl William, whoſe Security by it ſelf was not ſufficient And this 
being the Caſe, the Reſpondents further anſwered, That the Evidence which aroſe from the faid Andrew Kerr's hav- 
ing Lord Kerr's Bonds in his Poſſeſſion, and from the particular Recital of the Bond of Fit, at the Time the Affair 
was tranſacted, and when the Fact was recent—— was not to be over-ballanced by any Argument from the Memo- 
randum that appears on the Back of the 7000 Marks Bond unſubſcribed, of a Hand-Writing unknown and ſcarte le 
gible. And if it did appear to be the Hand- writing of Sir William Scott, it cannot be rely'd on as Proof of any Fact, 
ſince by the Writings it appears he did not aſſign over this Bond, until about a Vear after the Date of this pretended 
Memorandum. — Beſides, it is a very poſſible Caſe, that Sir William Scott might have been paid up his 0 Marks 
Bond, in order to the finiſhing the Tranſaction with Lang/haw, and at the very ſame Time, might have lent out 
5000 Marks, part of that Money, on the joint Security of Earl Milliam and Chatto, who borrow'd it to purchaſe Lord 
Kerr's Debts. And tho' this may have been the real Tranſaction, yet Sir William having no other Concern in it 
than what related to himſelf, might have entred the Memorandum aforeſaid on the Back of the Bond (if that Note is 
of his Writing) And the Judgment given between the Son and Executrix of Sir William Scott finding the 5000 
Marks Bond a ſurragatum, in place of that for 5000 Marks, can be of no Influence. —— The Reſpondent's Anceſtor - 


was no ways concerned which of the Parties prevailed : all he had to do was, to pay the Bond to ſuch as were 


found to have the beſt Right, which he did accordingly. And the Reſpondents being now poſleſſed of the 7000 
Marks Bond, originally due by Earl Robert, and of the Bonds of Lord Kerr, which being Debts affecting the en- 
tailed Eſtate, could not poſſibly have been purchaſed but for the full Value; They infiſted, That the Recital of 
the Bond of Eis, and of the original Wadſett, was ſufficiently ſupported to ſubſtantiate a Settlement ſo antient, at- 
tended with continued Poſſeſſion. 
| THE Appellant inſiſted further, That the original Wadſett to Scott of Lang/haw, could not ſubſiſt for the Sum of 
15,000 Marks, due originally by Bond to Murray of Langbarmiſſoun, becauſe that Sum was once paid by Earl Milliam's 
own Money, and therefore could not have been reared up again as a Debt. And the Evidence for the Fact ſuggeſted 
was, A Declarriion dated the 17th of February 1654-5, under the Hand of the ſaid Earl William, to Mr. Don his 
Steward, ſignifying, That he was fatisfied that Mr. Don had apply'd the Money therein mentioned to the Purchaſe of 
the Debt in Queſtion, which was by Earl William's Direction aſſigned over to John Scott of Langhhaw, And therefore 
diſcharging Mr. Don of that Money, tho' he had not the principal Bond or Aſſignment thereof to produce as the 
Vouchers of his Accounts, in regard he had delivered the ſame to the ſaid Jobn Scott, by his the ſaid Earl's Direction, 
for grounding his Security of the Lands of Ormiſtoun thereupon. 

T O this the Reſpondents anſwered, That Earl William's Declaration to any Man, were it explicit, could not hurt 
a Right made by him to another. But ſuppoſing it Probative, It yields no Evidence that can affect the preſent Que- 
ſtion—— The Creditors upon Earl Robert's Bonds preſſed for Payment, Earl William who had no Money, and whoſe 
Credit was reſtrained by the Irritances in the Entail, had no other Recourſe but to find ſome body that had Money, 
who would lend it upon the Security of the original Bond aſſigned: Accordingly he employ'd Mr. Don his Steward, 
who finding the ſaid Scott of Langhaw po Fay advance Money on thoſe Terms, from him he borrowed the Sum that 


was paid to the original Creditor ; And for Mr. Scott's Security, took Aſſign a ; x 
— Name 7 — — having Deen LI .at 4% vows — — Aſſigr ments, by the Earl's Order, directly in Mr. 


icht not ſtand accountable for a Debt that was aſſigned over to another Perſon by his Order. 
nf Cauſe having been heard before the Lord Cowper Ordinary, his Lordſhip reported the ſame to all the Lords; 
whereupon their Lordſhips, by their Interloquitor of the 23d of July 1731, FOUND, That the aforeſaid two Contratts of 
Waiſett and Bond of Eik, were lawful Trauſactions, and not inconſiſtent with the Tailzie, and REPELLED the Objection 
made by the Appellant againſt the 15,000 Marks Bond, due to Murray of Langharmiſtoun, and aſſigned by him to Scot, 
of Langſhaw ; and alſo REPELLED the Obiection againſt the 5000 Marks Bond of Earl William and Kerr of Chatto, 
to Sir William Scott of Clarkingtoun, and Founp the ſame was apply'd for purchaſing two Debts of Harry Lord Kerr's, 
of the like Extent with which the Tailzied Eflate was burthened. And FounD the Bond of Corroboration and Eik, 
granted by Earl William for Debts due by Robert Earl of Roxburgh, Maker of the Tailzie, was a Sufficient Ground of 
Apprizing, whereof the Legal might run. i. e. That the abſolute Property of the mortgaged Premiſſes might become 
veſted irredeemably in the Mortgagee, if the Principal, Intereſt and Coſts were not paid within Ten Years after ſuch 


Apprizing obtained. ; | 
y GAINST the ſaid Interloquitor of the Lords of Seſſion, the Appellant has brought his Appeal, founding chiefly 


on the Objections before-ſtated. 


BUT FORASMUCH as the Reſpondent Chri/tian and her Anceſtors, and thoſe claiming under them, 
have been and continued in the quiet and uninterrupted Poſſeſſion of the faid Lands near Four/core 
Years, under the Title before ſet forth; and as the Facts appear upon the Face of the Deeds to be fairly 
recited, and no ways diſproved by the Appellant : And that the ſaid Andrew Kerr, at the Requeſt of the 
ſaid Earl William, and for the Benefit of all the Remainder Men in the ſaid Entail, laid out the full Value 
of the Lands for the Payment of the Debts of Earl Robert, the Maker of the Entail, and none of the Ap- 
pellants Anceſtors ever thought fit to call in Queſtion any of the aforeſaid Tranſactions, nor the Appellant 
himſelf, till upwards of Thirty Years after he came into the Poſſeſſion of the ſaid Eſtate; And as the Ap- 
pellant's Objections to theſe two Debts, which are part of the Conſideration Money mentioned in the Deeds 
on which the Reſpondent's Title is founded, are only Bare Aſſertions and Preſumptions, without being ſup- 
ported by any legal Evidence, and are made at ſo great a Diſtance of Time, and after the Death of all the 
Parties concerned therein, who might have fully cleared up any ſeeming Difficulties: 


THE Reſpondents therefore humbly hope, That after ſo long an Acquieſcence, and as they are reſpectiuely 
Purchaſors for valuable Conſiderations, they ſhall not be diſpoſſeſſed of the ſaid Lands, nor ordered to account 
with the Appellant for the Rents and Profits thereof, it being impoſſible for them ſa to do at this Diſtance 
of Time; The Reſpondent Chriſtian or her Anceſtors having never kept any Account of the Rents or Out- 
goings of the Eſtate, for that by the eſtabliſhed Laws of Scotland the Property of the Lands became veſted 
in them without Account, both by Virtue of the Proper Wadſets, and by the Appriſing obtained on the Bond 
Eik: And that the ſaid Interloquitor of the Lords of Seſſion ſhall be affirmed, and the Appeal diſmiſſed 
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John Dule of Roxburghe, Ar PELLANT. 
Chriſtian Kerr, of Chatto, } 


RESPONDENTS. 


The ReSeonDexts $+ A 8 E. 


To be heard at the Bar of the Houſe of Lords on 
Monday the 17th Day of March, 1734-5. 
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